Brief overview of the changes in the legislation on foreigners’ entry and stay as regards issuance of visas as from 1 July 2007

I.

From 1 July 2007 a new legislation on immigration came into force. The core of the new Hungarian legislation regarding visa-issuing are:
· Act II of 2007 on the Entry and Stay of Third-Country Nationals,
· Government Decree 114/2007. (V.24) on the implementation of Act II of 2007 on the Entry and Stay of Third-Country Nationals,
· Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence,
· Government Decree 113/2007. (V.24) on the implementation of Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence,
· Decree 28/2007. (V.31) of the Ministry of Justice and Law Inforcement on the fee of procedures related to the Entry and Stay of Persons with the Right of Free Movement and Residence and of Third-Country Nationals, 
· Decree 25/2007. (V.31) of the Ministry of Justice and Law Enforcement on the implementation of Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence, and of Act II of 2007 on the Entry and Stay of Third-Country Nationals, and
· …./2007. (VI) of the Ministry of Foreign Affairs on the Entry and Stay of Persons under Diplomatic and other Immunities and Privileges under International Law (not yet adopted).
II.

The major changes can be summarised as follows.

II. a
Visa application of family members of persons with the right of free movement and residence
a.) The provisions about the entry and residence of EEA nationals, family members of an EEA national who does not have Hungarian citizenship, and family members of a Hungarian citizen who does not have Hungarian citizenship are provided by a separate law (Act I of 2007, and its implementation decree). 
b.) Upon receipt of a visa application the consulate shall examine whether the applicant shall be subject to the provisions of Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence or Act II of 2007 on the Entry and Stay of Third-Country Nationals.

c.) According to Section 1 of Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence, if the applicant is

·  a family member of an EEA national who does not have Hungarian citizenship, accompanying or joining the EEA national, or

· a family member of a Hungarian citizen who does not have Hungarian citizenship, accompanying or joining
 the Hungarian citizen, or

· a person accompanying or joining a Hungarian citizen, who is dependant or for a period of at least one year has been member of the household (companion) of a Hungarian citizen, or where serious health grounds require personal care of the family member by the Hungarian citizen, or 

· a person accompanying or joining an EEA national, who is dependant or for a period of at least one year has been member of the household (companion) of an EEA national in the country from which they are arriving, or where serious health grounds require personal care of the family member by the Hungarian citizen

then provisions of Act I of 2007 on the Entry and Residence of Persons with the Right of Free Movement and Residence shall apply.
d.) Family member: the spouse of an EEA national; the spouse of a Hungarian citizen; the descendants of the EEA national and those of the spouse of the EEA national who are under the age of 21 or are dependants; the descendants of a Hungarian citizen and those of the spouse of a Hungarian citizen who are under the age of 21 or are dependants; unless otherwise prescribed in the Act I of 2007, the dependent relatives in the ascending line of an EEA national and those of the spouse of an EEA national; the relatives in the ascending line of a Hungarian citizen and those of the spouse of a Hungarian citizen; the person who has parental custody of a minor child who is a Hungarian citizen; any person whose entry and residence has been authorized as family member by the competent authority
The family member shall justify its status with a document proving the familial relationship, notably with a) a birth certificate; b) a marriage certificate; c) a document about adoption; d) other authentic means.
e.) Family members of an EEA national are exempt from visa, provided that they hold a document specified in the Act I of 2007 certifying the right of residence, or a “Residence card of a family member of a Union citizen" referred to in Article 10 of Directive 2004/38/EC.
f.) Family members of an EEA national exerting the right of free movement shall be granted a visa under facilitated conditions.
The visa application may be submitted to any Hungarian consular authority, at the earliest three months prior to the planned time of the visit. A valid travel document shall be attached, which under general rules shall contain a free sheet, so that the visa can be inserted into the document. The period of validity of the visa shall not exceed the period of validity of the travel document in which it is issued.
The applicant is exempt from submitting a travel medical insurance.
The applicant is exempt from visa fees.

The application shall be processed on the earliest terms, but at the latest within 15 days from the submission of the application. A visa may be issued in expedited proceedings to a minor applicant if the verifiable purpose of entry is the minor’s medical treatment.

A possible refusal shall be extremely well-founded and can be based only on public policy, public security or public health.
II. b
Entry and stay of third-country nationals

The entry and stay of third-country nationals (foreigners) falls within the scope of the Act II of 2007 and the Decree implementing it.
Act II of 2007 provides in a separate chapter the provisions for stays not exceeding three months within a six-month period, and provisions for a period longer than three months. 
Regulations for stays not exceeding three months

1. Basically the general conditions of entry do not change (valid travel document; if required, a valid visa; justification of the purpose of stay and the means of subsistence, etc.; no entry ban issued; no threat to public policy, internal security, public health or the international relations of any of the Member States).

2. Unless otherwise prescribed for stays not exceeding three months foreigners shall be in possession of a visa. Well-known exceptions remain in force (nationals of states on the positive list of  regulation 539/2001 , refugees living in EU/Schengen member states; diplomats on the basis of bilateral agreements, etc.).
Furthermore from 1 July 2007, 
a) persons recognized as refugees, or as persons with a stateless status, who are in possession of a travel document issued by a state present on the positive list of Annex II. of the 539/2001 EC regulation.
b) members of assistance- or rescue crews, or contributing to the assistance in case of accident or disaster,
c) persons in possession of a travel document issued by the United Nations Organisation or the Council of Europe (legitimacy certificate issued by the Secretary-General of the Council of Europe)
are exempt from the visa obligation.

The provisions concerning the visa-free transit do not change until Hungary’s full Schengen-membership.

3. The definition of the A,B,C visas conformed to the practice. From 1 July the law firmly states that it is possible to issue double B and C visas. It is a significant improvement that the validity of B and C visas may last until 5 years.

B and C visas with a validity exceeding 1 year, authorising multiple entries, may be issued only to particularly bona fide persons, if it is reasonable to consider that at the time of future entries – which are in time considerably far from the processing of the request – the applicant will still meet the conditions of entry and stay.
4. As a general rule the visa application shall be submitted to the consular authority, which is located in the state where the applicant’s permanent or habitual residence is located. Exemptions from this requirement: a) in the given state no consular authority is authorized to issue visas, or b) the applicant proves the reasonable need to submit than application in an another country than the one where its permanent or habitual residence is located, or c) a significant economic, cultural, scientific or sport interest of Hungary is attached to the entry and the stay of the applicant. The applicant shall submit the necessary supporting documents in order to prove the basis of such exemptions. The decision is made on a case-by-case basis. 

5. The law firmly states that the visa application shall be submitted at the earliest 3 months prior to the planned time of the visit. The period of validity of the travel document – unlike the prior 6 months – shall exceed the planned time of the visit at least by 3 months. In exceptional cases this rule shall not be applied on humanitarian grounds, on grounds of national interest or because of international obligations, if the period of validity of the travel document exceeds the planned time of the visit.
6. The conditions to issue visas basically do not change. The applicant shall be in possession of a valid travel document; shall justify the purpose and conditions of the intended stay, and have sufficient means of subsistence, both for the duration of the intended stay and for the return to their country of origin or transit to a third country into which they are certain to be admitted; the applicant is not considered to be a threat to public policy, internal security, public health or the international relations of any of the Member States; no alert has been issued for the purposes of refusing entry.
7. The application shall be processed within 30 days. The application shall be examined in expedited proceedings at the latest within 7 days from its submission if:

a) the applicant is a minor, or the person travelling along with and exercising parental custody over the minor, if the verifiable purpose of entry is the minor’s medical treatment;

b) the applicant’s purpose of entry is to accompany home the unaccompanied minor;

c) a significant economic, cultural, scientific or sport interest of Hungary is attached to the entry and the stay of the applicant.
8. Unlike prior provisions the period of validity of the visa does not start on the day of its issue. According to the new rule the period of stay and the period of validity of the visa shall be decided upon the content of the documents enclosed to the application, the justified purpose of the entry, the transit, and the stay, the planned length of the stay, other data regarding the conditions of the stay, and the individual conditions of the applicant.
9. The provision according to which the entry for the purpose of work / gainful employment for a stay shorter than 3 months was permitted only in possession of a long-stay visa, does not apply from 1 July 2007.
Regulations for stays exceeding 3 months

1. Entries for the purpose of staying for a period longer than 3 months are permitted in possession of a visa. Until Hungary’s full Schengen membership the visa types do not change (long-stay visa, seasonal workers visa, national visa).
2. In exceptional cases, the application for a long-stay visa may be submitted also to the competent regional directorate of the Immigration Board where the applicant’s residence is located, if a) the domestic request is justified by special circumstances, especially family reunification or medical treatment; b) the purpose of the stay exceeding three months it is scientific research. 

3. As a general rule, the period of validity of the travel document shall exceed at least by 3 months the planned time of the leave, but if the purpose of the stay is the pursuit of studies or scientific research, it is sufficient if the validity of the travel document covers the planned period of the stay.

4. As a general rule, the visa applications are processed by the Office of Immigration and Nationality within 30 days (prior it was 60 days). The application for a long-stay visa shall be examined in expedited proceedings at the latest within 7 days from its submission if:

a) the applicant is a minor, or the person travelling along with and exercising parental custody over the minor, if the verifiable purpose of entry is the minor’s medical treatment;

b) the applicant’s purpose of entry is to accompany home the unaccompanied minor;

c) a significant economic, cultural, scientific or sport interest of Hungary is attached to the entry and the stay of the applicant.

The application for a long-stay visa shall be examined within 15 days : a) if the third-country national enters the country with for the purpose of studies or scientific research; b) seasonal workers visa (prior it was 5 days); c) national visa.
5. According to the new rules, visas for gainful activity can be issued to whom
a) performs work for others under contract of employment – as governed by law – for remuneration, which constitutes subordinate and superior positions;

b)
lawfully performs work in a self-employed capacity for remuneration;

c)
engages in any gainful activity in the capacity of being the owner or director of a business association, cooperative or some other legal entity formed to engage in gainful employment, or is a member of the executive, representative or supervisory board of such entity.

Regarding subparagraph c) it shall be proved, that
a) the business association, the cooperative or some other legal entity formed to engage in gainful employment employs full-time at least 3 Hungarian citizens or persons with the right of free movement and residence, or
b)
the stay of the applicant in Hungary is necessary as regards the functioning of the business association, and based on the business plan is likely that the business association will obtain an income that covers the applicant’s living.
It is still in force the provision according to which in case of activities linked to a work permit, the period of validity of the long-stay visa and the residence permit conform to the period of validity of the work permit.

The foreigner is allowed to engage in a gainful activity for a period longer than 3 months in possession of

a) a seasonal workers visa or

b) a residence permit granted on humanitarian grounds, or

c) a long-stay visa or residence permit for the purpose of gainful activity,

d) a long-stay visa or residence permit for the purpose of family reunification,

e) a long-stay visa or residence permit the purpose of studies.

6. Third-country nationals with a long-stay visa or residence permit issued for the purpose of studies may engage in gainful activity during their term-time for maximum twenty-four hours weekly, and outside their term-time or for a maximum period of ninety days or sixty-six working days.

7. Scientific research is a new purpose of entry. Visas for such purpose may be granted to whom,
a) seeks admission to the territory of the Republic of Hungary for the purposes of carrying out a research project under a hosting agreement concluded with an accredited research organization; and

b) the research organization provides a written commitment for reimbursing the costs of expulsion in cases where the researcher remains in the territory of the Republic of Hungary past the period authorized – if the researcher does not have the financial means necessary.

8. Voluntary service activity is also a new purpose of entry. Visas for this purpose may be granted to whom seeks admission into the territory of the Republic of Hungary under a voluntary service agreement concluded with the hosting organization for providing voluntary services in the public interest. The validity period of such visa shall correspond to the duration of the voluntary services provided in the public interest, but not exceeding one year. This visa shall not constitute the basis to apply for a residence permit. The purpose of the entry shall be proved with a voluntary service agreement concluded with the hosting organization.
9. The deadline for the Office of Immigration and Nationality to issue the letter of invitation is shorter – as a general rule: 15 days.

Others
1. Visa-fees have been changed. The higher fee for A, B, C visas in expedited proceedings has been repealed (prior 45 EUR). Regarding D visas, there is no more differentiation according to the place of submission of the application (abroad are uniformly 50 EUR). The separate sheet is issued for free of charge (previously 25 EUR). The fee of a single-entry travel document issued to a foreign person in possession of an immigration permit or a permanent residence permit raised from 15 to 25 EUR.
2. Foreigners are exempt from visa fees:
a) upon request of whom the consul granted the exemption from fees according to the general provisions of the law on public administrational procedures;
b) whose exemption is granted by an international agreement;

c) who enters Hungary under an international aid-program, and who exercises an educational, scientific, cultural, sport and artistic activity under international cooperation or reciprocity;
d) who pursuits his studies in Hungary with a Hungarian state scholarship or with a regular academic grant;

e) who provides a reasonable proof that he wishes to enter Hungary because of his close relative’s grave accident or illness;

f) who according to the law on refugees is entitled to be recognized as an asylum seeker;
g) the minor below the age of 6 years old (prior it was 7 years and only 50% reduction)

h) a person studying in an elementary or a secondary school, travelling with an organised group exceeding 5 participants (prior there was only 50% reduction);

i) who is seeking admission to the territory of the Republic of Hungary for the purposes of carrying out a research project under a hosting agreement concluded with a research organization accredited under specific other legislation.

Budapest, 31. July 2007
� „Joining”: the other family member is already in Hungary, or in another EEA State where the applicant travels through Hungary





